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In lhe Court of Àppeals of the District of Columbia. 


No. 2320. 

Foltz and Ihller, Ixcorporated, Appellant, 

VS. 

Caler W. W. Fuller. 


a Suprême Court of the District of Columbia. 

Xo. 52830. At Law. 

Caleb W. W. Fuller, Plaintiff, 

VS. 

Foltz & Fuller, Ixcorporated, Défendant. 

United States of America, 

District of Columbia , n.s* ; 

He it remembered, that in the Suprême Court of the District of Co¬ 
lumbia, at the City of W ashington, in said District, at the times here- 
inafter nientioned, the following papers were liled and proceedings 
had in tlie ahove-entitled cause, to wit : 

1 Parti ruines of De m an J. 

Filed August 0, 1010. 

In the Municipal Court of the District of Columbia. 

Xo. 52830. 

Caleb W. W. Fuller, Plaintiff. 

vs. 

Foltz A r Fuller, Ixcorporated, Défendant. 


Tosalaryfor services rendered in managing the mechanical 
production and distribution of the said défendant corpo¬ 
ration^ goods, at the rate of $1.000. per annuin— 

June 1, 19Î0 to Julv 1, 1010. 

Julv 1. 1010 to Julv 16, 1010 (inclusive). 


$83.331 

41.66| 


Total 


1—2320a 


. $125.00 

LEOX PRETZFELDER, 

Attorney for Plaintiff. 










FOLTÜ ANI> Fl'LLËK. IN<\. VS. UALËB NV. NV. FULLËR. 


A ÿiihirit. 

Filed August fi, 1910. 

In the Municipal Court of tlie District of Columbia. 

*♦♦♦*♦ * 

District of Columbia, sa: 

Caler W. W. Fuller, lirst having been dulv sworn upon his oath, 
déposés and says: 

2 That lu* is the plaintif!' in the ahove entitled cause in Nvhicli 
the Foltz A: Fuller. Incorporated. is named as défendant; that 

lie lias a good cause of action against the said défendant, for that, on 
to wit. the 22ml dav of Mardi, 1910, after said défendant Company 
had tiled its eertilicate of incorporation in the OHice of the Uecorder 
of Deeds of the District of Columbia, in accordance wit h law, the in- 
eorporators met for the purpose of perfeeting their corporation, at, to 
wit. })remises No. Si 2 F Street, Northwest, in the City of Washing¬ 
ton. in the District of Columbia, and at said meeting it was mutually 
agreed between the trustées of said corporation that the said plaintitf, 
t h is alliant, who was thon and is nmv a trustée of said corporation, 
w as to be the Secretary of said corporation for the period of une year. 
and Nvas to devote his entire time and services to the said corporation 
for the period of mie year. it being his dnty to manage the mechan- 
ical production and distribution of the said défendant corporations 
gootls. in addition t<» his duties as secretary, and it Nvas agreed that 
lie sliould receive as compensation loi* said services the sum of one 
thousand dollars ($1.000.) for tin* lirst year. payable in monthly in- 
stalments of fifty dollars ($ô().) in cash, and thirty-three and one- 
third dollars ($:i3..‘W,) to be credited monthly on his stock account, 
and in pursuance of said verbal agreement of cou tract for services, 
a résolution Nvas passed by t lie trustées of said corporation, Nvhich said 
resolution is incorporated in the minutes ol the sai<l meeting 

3 0 f Mardi 22. 1910. and Nvhich said minutes Nvere approved on 
.Tune 6 , 1910. 

Alliant further States that in pursuance Nvith said contract with the 
said corporation, lie lias fully performed his duties. and was paid for 
his services in accordance with the ternis of the contract to and in- 
cluding the 1 st dav of .lune, 1910. but says that silice that time. al- 
thou*d7 lie lias continuel to perform his said duties in accordance 
with’the said contract. the President and Treasurer of the said corpo¬ 
ration. both offices being vested in the sanie person. lias refused. and 
does noNv refuse to pay him for the said services as had been agreed 
upon bv contract of the parties; that lie is willing to accepi the sum 
due him in cash in accordance with the ternis of the contract. and to 
hâve the balance applied to the crédit of his stock account. but lie is 
•idvised that tliis Court lias no juridiction to coiii|iel spécifie perform¬ 
ance of the contract. but lie is advised that it lias juridiction to give 
damages as a resuit of a breaeli tliereof. and therefore affilant requests 
that the monev value of his services be aNvarded him. to n\ it the sum 
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of $12.ii.OO, to wliicli ho is entitlod as is shown bv the particulars of 
rleman.l hereto annexed and made a part liereof ;*that the above sum 

îi s ! ,ni W ' ,K *" ls .Pistly due and overdue and is now owine him* 
tliat it is the sum which was apreed to be ?>aid him i>v the ternis of 
said cnn tract: tliat the défendant lias absolutely refused to pav him 
an\ aniount whatsoever for bis said services perfonned sinee the said 

n ,X ^ line * M . n< ^ *hat ,s ontitled to reeover $125.00. exclusive 
of ail set-offs and just grounds of defense. hesides eosts of tliis suit, 

CALER W. W. FULLER. 


Sworn to and suhserihed hefore me t h is 19th dav of Julv 
A. TL. 1910. 

f^AL.l BLANCHE NEFF, 

Notary Public , /). C. 


Summ on s. 


Filed August 0. 1910. 

Tu the Municipal Court of the District of Columbia, 

****** 


The President of the United States to the défendant. Foltz and Fuller. 
T ne., Greeting: 

You are herehv summoned to appear in this Court on the 20 dav 
of Julv. A. D.. 1910. at 10 o’cloek A. M., to answer the plaintiflfs 
suit against you for $125.00 and eosts. 

itness t lie Honorable Judges of said Court this .Tul- 19 1910. 


F. G. ATTKAM, Ohrk. 
BLANCHE NEFF. 

Assistant Cferk. 


MarshaVs Refitrn. 


o 


Served copies of the hill of particulars, affidavit, and this summons, 
ou the Défendant, hy service on P. M. Foltz. \ iee President 
of the Défendant Corporation, the 20th dav of Julv 1910. 


AULICK PALMER. 

U. S. Marshal , 
By VIRGIL G. WILLIAMS, Depuiy. 


(Endorsed.) 


Judgment on affVl't foi- 
date and eosts. 


July 26 , 1910 . 

pl’ff for $125 with interest on $125 from 


THOS. H. CALLAN, Judge. 
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Undertakiny on Appcaf. 

Filed Aupust 6. 1010. 

In the Municipal Court of tlie District of Columbia. 


The défendant desirinp to appeal from the judpment rendered 
apainst it in the ahove-cntitlcd cause, on the 20th dav of July 1010. 
to the Suprême Court of the District of Columbia sai<l défendant, 
Foltz and Fuller. Inc. and The Illinois Surety Company, doinp busi¬ 
ness at 015 Rond Bldp.. Washington. D. C. their surety hereby ap- 
pearinp and suhmittinp to the jurisdiction of* the said Suprême Court, 
undertake. jointly and severally, to satisfv and pay whatever final 
judpment may be recover(»d in the said Court, apainst said dé¬ 
fi fendant, whicli judpment they aprec may he entered apainst 
them jointly. or eithcr of theni sépara tel y in this case. 

Civen under our hands this 2d dav of Aupust 1010. 

FOLTZ & FERLER. IXCOEPOEATED. 

Iîv FRED R. KM IODES. Alt',,. 

* TLLTXOTS SCR ET Y COMPANY, [seal 
Ry KOEIS K. PEKKTNS. Attorney in Fort. 

Approved Aupust *2d 1010. 

C. S. BCNDY. .hiflge. 


Certifiante of Clerk on Appeal. 
Filed Aupust 0, 1010. 


In the Municipal Court of the District of Columbia. 

******* 


Date. 

1010 . 


July lOtli. 


‘ 20th. 

‘ 20th. 




Proceedinps. 


PlaintifEs attorney—K. Pretzfelder. 

Défendant s “ —E. B. Rhodes. 

Particulars of demand—affidavit and notice to pro¬ 
duce filed. Summons and copy issued returnable 
July *20—10 A. M. 

Summons returned “summoned as within directed,’* 
etc. 

Trial—e\ parte. 

Judpment for plaintif? on affidavit, for $125.00 with 
interest from date and costs. 


Julv 2Sth. 

“ ' 29th. 

“ 30th. 

Aupust 2nd. 


5th. 


Motion for new trial and aflidavit filed. 

“ “ “ “ overruled. 

Appeal. notice of. filed. 

undertakinp in. with Illinois Surety Co., 
surety. approved and filed. 

A IM >eal. record on. and papers filed with Clerk of Su¬ 
prême Court, D. C. 
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Tliis is to eertify Huit (lie forçai n K is a truc copv of the Dooket 
; t e " m " 1 of 11,1 l,le proceeduiKs liai] beforc the snid Court in the 

papèrs'lïlédin Ücans^ , " , " CX0,, ,,0<>UmCn,i i,rc al1 the ori K in «> 
A.Si'I'T D ie ioVo" ori,We of s,i(l Court tllis 5th <l«y of 


Costs paid by Plaintif!". . 
Coste piiid l>v Défendant 


$1.60 
$ 1.75 


F. G. ACKAM. Wcrk, 
By BLANCHE N FFF, 

Assistant Clcrk. 


(Endorscd.) 

I lie ( lerk will pleasc doeket tliis appcal. enter mv appearanee and 
issue Sunimons to Appellee. 

FRED B. RIIODES. 

A tt’ y for A ppeîtant. 


Motion to Vnmtc Judgnicnt. 

Filed February 0 . 1011 . 

In (lie Suprême Court of the District of Columbia. 

At Law. No. 5*2830. 


Caler W. W. Fuller, Plaintif!*. 


vs. 


Foltz-Filler Company. Inc.. Défendant. 


N°'v «'""es Fred li. Rhodes. attorney for the défendant in the 
aliove entitled cause and naïves the Court to set aside the jud-ment 
remlered therein by défailli for the reasons set forth in the accom- 
pauymg affidavits. 


FRED B. RHODES, 
Attorney for Défendait. 

To Leon Pretzfelder, Esq., Attorney for Plaintif!*: 

PI case take notice tliat the foregoing motion will he for hearing on 
Fridav, February 10 . at which time ï will read to the Court the ac- 
companying affidavits of Fred B. Rhodes and George R. Shields. 

FRED B. RHODES, 
Attorney for Défendant. 


Service accepted tliis 0 day of February, A. D. 1911. 

LEON PRETZFELDER, 

Attorney for PlaintifJ . 
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0 Suprême* Court nf t lie District of Columbia. 

Fridav, Frhnwnj K)//#, 1911. 

Session resumed pursuant to ad.journmcnt. lion -T<»1 > Barnard. 
Justice presiding. 

* * * * * * * 

Before (’fiief Justice. 


Corne now (lie parties liereto bv 1 1 h * i r respective attorneys of record, 
wliereupon défendants motion for a new trial filed lierein is argued 
and submitted to tlie court. 


Fridav. F ch mur y 17/A. 1911. 

Session resumed pursuant to adjournment. lion. .Toi» Barnard. 
Justice presiding. 

****** * 


Bcfore Cliicf Justice. 


Fpon considération of défendant s motion filed lierein 1 »v its at¬ 
torney of record, tlie verdict rendered lierein on FeBruary <»t 1 1 . 1911. 
is lierebv set aside and vacated and a new trial of 11 1 i^ cause is lierebv 
ordered. 


Plca f*>r Cnvntrr Cînim ami Xnficr to Procure Paper*. 

Filed Mardi 21. 1911. 

****** * 

Now cornes tlie défendant and sliows to tlie court tliat tlie plaintiff. 
at tlie commencement of tlie suit aforesaid. was and still is 
10 indebted to tlie défendant in tlie su ni of sixtv-six dollars and 
sixtv-seven cents ($00.071. and tliat silice tlie instituting of 
tlie suit tlie plaintiff lias become furtlier indebted to tlie défendant 
in tlu* furtlier suni of two liundred and <ixty-six dollars and sixtv-six 
cent> ($200.00'). for tliat wliereas tlie plaintiff on tlie 22nd dav of 
Mardi. 1010. subscribed for forty (40) sliares of tlie capital stock of 
tlie défendant corporation and agreed to pay tlierefor tlie par value 
of ten dollars ($10.00) per sliare. tlie said paynients to 1 »e made at tlie 
rate of tliirty-tliree dollars and tliirty-tliree cents ($30.00) per 
montli until tlie fni 1 amount of tlie subscription was paid. 

At tlie time of tlie institution of tliis suit tlie plaintiff was in default 
in liis sultseriptionsfor two paymentsof tliirîv-tlireedollars and tliirty- 
tliree cents ($33.33) eaeli. namelv. for tlie niontlis of .Tune and July 
1010. and silice tlie institution of tliis suit bv tlie plaintiff lie lias 
niade furtlier default for tlie niontlis of August to December inclu¬ 
sive. 1010. and Jaimary to Mardi, inclusive. 1911. niaking a total in- 
debtedness to tlie said défendant of tlie suni of tliree hundred and 
thirtv-three dollars and thirtv-three cents ($333.33). whieh suni or 
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any |>iirl thereof lhe plaintif!' lins rcfuseri. and still refuses to pav not- 
willistandinK l'v lias hoeu offen requested so to do. The défendant 
iurtner represents to llie court liait il i- willinj» tliat anv part of tlie 
p atntdl s JudKinent winch tnay l.e fourni just and due mav hc sel 
oit against lhe indebtedness ahove descrihed. 

FOLTZ-FCLLER CO.. IXCORPOR \TEI) 

By ELIME K. FOLTZ. 

^ Elbie Iv. 1*oltz on onth déposés and savs tliat lie is tlie presi¬ 

dent of tlie défendant corporation, tliat'lie lias read tlie fore- 
« ()ni g eonnterclaini ; tliat tlie facts tlierein stated npon knowledge are 
trne, and tliose stated npon information and Relief, lie is informed 
and believes to be trne. 

ELBTE K. FOLTZ. 

Subscribed and sworn to before nie tliis 21st day of Mardi. 1911. 

[seal.1 FHAN'CIS I.. XECBECK. 

Xotanj Public, 1). (\ 


Leon Pretzfelder, Esq., Attorney for Plaintif!*: 

Elease take notice tliat yon are requested to prodnee at tlie trial 
in tlie above entitled cause tlie eopy of tlie minutes of tlie défendant 
corporation dated Mardi 22. 1010*. produced by yon and oiïered in 
évidence at tlie previous trial of tliis cause beiore Mr. Justice 01a- 
baugli. 

FR El) B. RHODES, 
Attorney for Défendant. 

Service of accompanving papers acknowledged tliis 21 st day of 
Mardi, 1911. 

LEON PREZTFELDER. 

AtVif for Plmintiff. 

12 Réplication. 

Filcd Mardi 22. 1911. 


Cornes now tlie plaintif!, and for answer to tlie plea of counter- 
daim filed lierein by tlie défendant savs tliat it is not true tliat lie is 
indebted to tlie défendant in tlie suni of $239. .‘>3, or in any su ni 
whatsoever now nor at any other t i nie wbatsoever, and tliat it is not 
trne tliat lie subscribed for fortv sliares of tlie capital stock of tlie dé¬ 
tendant corporation, or for any otlier number of sliares, on the 22nd 
day of Mardi. 1910. or at any time or date wbatsoever, but savs 
tliat lie did agréé to take fortv sliares of tlie corporate stock of the 
company, verballv, and upon tlie condition tliat be would be allovved 
to pav for the said fortv sliares by bis services. 

Plaintif! further savs tliat the vear's contract will expire on the 
first day of April, next, and savs tliat tliere is now due and owing him 
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by virtue of said eontraet, tbe full smn of mio tbousnnd dollars, from 
wbicb ainomit ho is willing (o bave off-set any smn wbicb il may be 
found lie liad earned by performing services elsowbere during tlie 
period of April 1. 1910. (o April 1, 1911, and lie requests t liât lie be 
given jiidgineiit for sucli aiiioimt. 

LEON PRETZFELDER, 

Attorney for Plaintif], 


18 


Mémo ni ntl u in. 


Mardi 28, 1911.—Verdict for Plaintif!* for $75.00. 


Motion for Xeir Trial. 

Filed Mardi *2<S, 1911. 

******* 

Xow coi nés t lie défendant and nioves t i le court to set adde tbe ver¬ 
dict remlered in tin* aboyé eiititlcd cause and grant a new trial on 
tbe following gronnds: 

1. 'Pliât tbe Court connnitted error in îmt granting tbe motion of 
t lit* défendant to direct tbe jury to rctnrn tbe verdict for défendant. 

1. 'Pliât tbe verdict of tbe jury was not warranted by tbe évi¬ 
dence in tbe cause. 

FR ED B. RHODES. 

Attorney for I)efenilant . 

Leon Pretzfelder, Esq.. Attorney for IMaintitf: 

Please take notice t luit tbe foregoing motion will be for bearing 
on Fridav tbe 81.-1 day of Mardi. A. D. 191 1. or as soon tberealter as 
counsel can be beard. 

FRED B. UITODES, 

Attorney for Défendant. 

14 Service accepted tliis *2Stb dav of Mardi 1911. 

LEON PRETZFELDER. 

Suprême Court of tbe District of Columbia. 

Fri I >a Y. .1 /are h 81 st . 1911. 

Session resunied pursuant to adjournmont. lion. Job Barnard, 
Justice presiding. 

******* 

l pou considération of défendant s motion for a new trial bled 
lierein by its attorney, it is ordered. t bat said motion be. and tbe 
sanie is bereby overruîed and judgnient on verdict is ordered. Wliere- 
fore. it is cousidered. tliat tbe plaintif! lierein recover of défendant 
lierein and Tbe Illinois Surety Company, its surety. tbe smn of 
Seventy-Five Dollars ($75.00) witli interest from tliis date, together 
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with cos (s of suit to 1)0 taxed by the clerk, and hâve execution thereof. 
rroin the foregoing the défendant hy its attorney in open court, notes 
an appeal to the Court of Appeals of the District of Columbia, 
jwiereupon, t lie penalty ot a bond, to opéra te as a Supersedeas, is 
hereby tixed in the sum of One Ilundred and Eiftv Dollars. 


1° Mémorandum. 

April 10. 1011.—Appeal bond approved and filed. 


Suprême Court of the District of Columbia. 

Friday, Mat/ 12///, 1011. 

Session resumed pursuant to adjournment. lion. Job Barnard, 
Justice presiding. 

******* 

Before Chief Justice. 

1 ursuant to agreement of the parties hereto by their respective at¬ 
torneys of record, the time within which to présent to the Court the 
Bill of Exceptions herein, for seulement, is extended to and includ- 
ing the 24th of* May 1911. 

Friday, Mai/ 10/A, 1011. 

Session resumed pursuant to adjournment. lion. Job Barnard. 
Justice presiding. 

******* 

Before Chief Justice. 

Pursuant to agreement of the parties hereto hy their respective at¬ 
torneys of record, the time within which to submit the Bill of Ex¬ 
ceptions herein, and to file a transeript of the record herein in 
10 the Court of .Appeals of the District of Columbia, is herebv ex¬ 
tended to May 29th, 1011. 

Monda y, May 29/A, 1911. 

Session resumed pursuant to adjournment. lion. Job Barnard, 
Justice presiding. 

******* 

Before Chief Justice. 

The Court having this day signed the Bill of Exceptions, taken at 
the trial of this cause, now orders the saine of record mine pro tune. 

Further pursuant to agreement of counsel herein, the time within 
which to file a transeript of the record herein in the Court of Appeals 
of the District of Columbia, is herebv extended to and including the 
6th day of June, 1911. 

2—2320a 
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Bill of Exception». 

Filed Mav *20. 1911. 

******* 

Re it remembered that at tlio trial of tins cause before Honorable 
Harry M. Clabaugh, Chicf Justice of tlie Suprême Court of (lie Dis¬ 
trict of Columbia, and a jury regularly empaneled and sworn to try 
t lie is<ue pending between plaintitt* and défendant, tbe plaintif! to 
niaintain and prove tbe issues upon bis part joined, offer- 
17 and gave to tbe jury tbe following testimony and noue other. 


Caleb W. W. Fi ller. called as a witness by plaintif!, testified as 
follows: tliat on or about Mardi 22. 1910. lie, together with FIRie K. 
Foltz and Pierre M. Foltz, organized a corporation known as tbe Foltz- 
Fuller Company Inc.; that said Fllîie K. Foltz and Pierre M. Foltz 
were brothers and tliat tbe latter was a brotber-in-law of witness. 

That on or about tbe date mentioned. tbe parties baving filed tlieir 
certificate of incorporation, met in tbe City of Washington, D. C., 
and perfected tlieir said organization by adopting by laws and electing 
otticers; that tbere had been an informai meeting on or about tbe 
171li day of Mardi. 1910. at wbicli time tbe question of eniploy- 
ment of plaintif! bad been discussed : tliat it bad been agreed at said 
meeting tliat plaintif! sbould be a trustée and tbe secretarv of tbe 
corporation when perfected and in addition sbould lu* employed by 
tbe corporation to devote bis entire time to it> service—tbe Foltz 
Brothers bot h being employed elsewbere and not desiring to give 
up tlieir positions. 

Tliat Kl Rie K. Foltz said: “Cale will give bis time to tbe company 
and \ve will give liini. >av. nine bundred dollars per year—well. say, 
a thousand dollars for tbe first year: tliat is about as niucli as we eau 
abord to start : we will give liim more next year—1 bope so anyway"; 
and tliat be understood from tbe language used on t bis occasion tliat 
be was to be employed for a period of one year and was to reçoive une 
thousand dollars for tbe year’s emjJoyment : tliat be agreed verbalIy 
to subscribe for 49 sliares of tbe corporate stock of tbe com- 
1S pany of tbe par value of .$19 per share and also signed a stock 
agreement to tbe sanie eftect : tliat lie. witness. agreed to pay 
for tbe sanie by baving deducteil from bis montbly salary tbe suni of 
per niontli. leaving $Ô9 to be paid liim in cash for bis serv¬ 
ices; tliat tbe Foltz Rrothers knew lie bad no ntlier nieans of paying 
for said stock than by said déduction from bis salary. 

Tbe plaintif! thereupon ottered in évidence a book conbiining 
wbat purported to be tbe proeeedings of tbe meeting of Mardi 22 
and other meetings of tbe corporation lield Julie 9. June S and Sept. 
30, 1910. and identified tbe sanie as baving been written by bimself 
a~s sécrétary of tbe corporation, said minutes reading as follows: 

“Washington, D. C.. March 22, 1910. 

Messrs. FIRie K. Foltz. Pierre M. Foltz and Caleb W. W. Fuller, 
having filed their incorporation certificate, met at #812 F Street 
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(rc. idemc of Mi. I . M. boltz). to perfect tlieir organization 
H\ laws werc mal and unanimously adopted as follows- 

tre ,'ii,! C " V f t,ns ( 7 -*Pnnv si mil consist of ( 1 ) a president and 

r ?' , f , Vl< ° l" VSMk ' n '- “••«> ( ;i > » «nelan-, to he elected for 

a terni ot one year. 

flip ].,î l in 11,1,1 1,C 1 c"' <l,My r ,f , 1,10 l ”' 0 '" i(,e " 1 il,l<l <rca-urer lo nmnngo 
tue business and fmanee of tlie company. H 

J::i; 11 /'.V ' 11 Ke 1110 ,llltv of tl10 vice president to maïu^e the art 
ie.it lires ot the company. 

s * ,îl ^ 1,0 duty of t lie sécréta rv to keep the official 

m 7 r,ls MS m |iin ,( 'd hy the law of the District of Columbia, 

î,ml t( ; n,il,, »Kc the mechanical production and distribution of 
t ne company s gonds. 

oth. j he polic.N of the‘company shall he suhject to approval of 
the majority of stock hcld t horoin. 

<>tli. The ofliecrs shall confer with cncli ot-lier upon ail douhtful 
(jiicstanis w 11 lion t loruially calling a meeting thercof. 

..n, "', 1 ." 11 ,«erc thon unanimously elected for one vear: 

, 5 , le i "!' 1 * re,,!i ' ,rcr ; Pierre M. Foltz. vice presi¬ 

dent. Caleh A\. \\ . [• aller. Sccrctary. 

The mémorandum staling tlie business of the conipanv was an- 
proved and paper liled. 'l'Iie lease of a place of business'a t #417 
Ainth Street. N. A\ .. was approved and filed. 

It was agreed the secretary should dévote his entire time to the 
business and reçoive as compensation one thousand dollars for the 
hrstyear payable ns follows: fifty dollars cash per month and balance 
credited on lus stock account. 

Messrs. ElBie K. Foltz. Pierre M. Foltz and Caleh W. W. Fuller 
"ere cleeted trustées to serve for (lie first year. 

I lie meeting tlien adjourned suhject to eall. 

. , C. W. AV. FULLER. Sec’y. 

Approved .Tune (>, 1910. 

rELBIE K. FOLTZ|,* 
PIERRE M. FOLTZ, 

C. AV. AV. FULLER. 

Trustées. 

20 Washington, D. C., June b, 1910. 

At a meeting of the trustées held at our place of business 417 
Ainth Street. N. W. The minutes of Mardi 2‘2nd wa* read and ap¬ 
proved and certificat es of stock //v/.s* issued. 

. , , c. W. W. FULLER, Sec y. 

Approved Sept. 30. 1910. 


Washington, D. C., Sept. 30, 1910. 

Minutes of June fîtli read and approved. Minutes of June 8th 
were called up and not being written up the record was ordered to be 
made as follows: 


[• Words enclosed in brackets erased in copy.] 
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ElBie K. l'oitz removed his naine froni tlie minutes of Mardi 22nd, 
stating they were incorrect ami approved under a misunderstanding 
by him. this meeting of tlie Htli liacl been ealled for t lie 711 1 and 
was laid over on account of tlie présence of a business — ealled in t lie 
office. After a general discussion of tlie business affairs this evening 
it was agreed tliat ElBie K. Foltz sliould make arrangements to sell 
tlie business subject to approval of tlie trustées and Pierre M. 1*oltz 
was to carrv on tlie business for tlie month, paying ail expenses and 
take for bis compensation ail tlie profits exeept on business doue be- 
fore August 1. 1010. 

C. W. W. FULLEH. Sec y.” 

Thereupon witness testified furtber tliat lie entered upon bis 
dutie< at once, tliat is. after tlie meeting of Mardi 22. al- 
21 11 1 <h îu 11 bis contract was not opérative until April Ist and con- 

tinued tlierein until May :‘»lst. at wliicli finie lie was told by 
Kl Mie K. Foltz. tlie president and treasurer of tlie corporation, tliat 
bis services woubl not bo furtber re<piired because tlie business of tlie 
corporation did not justifv furtber continuation of bis services: tliat 
Foltz told bini at tliis finie tliat lie was sorry tliat tlie business did not 
justifv bis furtber cniploymont and tliat lie would be ta ken back 
wben tlie business increased: tliat be. Foltz. would reconimend him 
( Fuller) for anotber position if lie desired or be would nllow liim to 
solicit orders on tlie outside on a commission basis. 

Tliat lie. Fui 1er. protested against said discharge. and infornied 
KlHie K. Foltz tliat under tlie ternis of bis employinent lie could not 
be discharged witliin a period of one year: tliat lie contimied to fie- 
quent tlie place of business of tlie corporation after May *»lst and was 
ready and willing to perforni service up to tlie finie tliis suit was in- 
stituted in Julv 1010. but tliat be received no compensation for tlie 
period after May Slst. 

Ile furtber testified tliat lie bad been employed at Jolmson’s pbo- 
tograph gallery since on or about Auiiiist Ist at a salary of $10 a 
week for part of tlie finie and $ 1 ô per week for tlie remainder: tbat 
be was still emploved tliere at tlie finie of iiiviuji bis tostimony and 
tliat bis duties were tbose of manaizin^ ami comluctin.ü: a general 
photographie business. 

Ile furtber testified tbat tliere was due liim at tlie finie of filing tliis 
>uit tlie suni of $12ü covering bis salary. wliicb ainount <1efendant 
ba<l refused to pay. 

go Ou cross-examination witness testified tliat tlie business of 

tlie corporation lay chiefly in making lantern slides of medical 
siibjei'ts for use by leeturers and in addition tlie corporation was i»re- 
pared for doing a general photographie business. I liât be bad bad 
previous experienee in tliis line of work for a period of tliree or foui 
montbs during wliicb lime be bad worked witli bis brotber-in-law. 
Pierre M. Foltz. for wliicb services be bad received no compensation. 
Tbat at tlie finie of bis employinent with défendant company and 
since tbat finie la* made bis home with Pierre M. Foltz. lus brotber- 
in-law: tbat be bad turned ont approximately from 2Ô to 2>ô slides per 
day and admitted tliat lie bad spoiled sonie but stated tliat bis per- 
ccntage of waste was no greater than tliat of anv other opeiator in 
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this line* of work. Ile admitted tliat 11 iis numher was not as large 
as tliat nf a person who worked steadily during tlie dav should l>e able 
t<» tu ni «ait luit stated tliat it was 1 iis dut y to devote onlv a portion of 
tlie time to t lie makiiig of tliese si ides; tliat it liad been agreed tliat 
tli(‘ otlier two trustées were to help ont witli tliis portion of tlie work 
in tlie evening liours and tliat it was bis duty to work on tlie outside 
a portion of tlie time solieiting orders as welï as to attend to ail otlier 
routine business neeessarv to be transacted. 

Ile admitted tliat lie was to reçoive no salarv as an oflioer: tliat be 
bad snbseribed in writing for 10 sbares of tlie capital stock of tlie 
company, but stated tliat lie did so witli tlie understanding tliat be 
would be permitted to pay for tbe sanie in services. Ile ad- 
-‘1 mitted tliat lie bad not paid for ail tbe stock, onlv $00.00 
baving been credited on tbe stock account. representing tbe 
two montlis for whicli be bad been paid for bis services. 

W bereupon tbe plaintif!', bv lii< attorney, announced tliat lie bad 
no lurther testimony to offer and tbereupon rested bis case. 


Tbereupon ElI'ik K. Foltz. president and treasurer of tbe dé¬ 
fendant. produced in its bebalf. after baving first been duly sworn. 
testified a* follows: tliat be is tbe president and treasurer of tbe de- 
fendant corporation: tliat it was distinctlv understood before tbe 
organisation of tbe corporation tliat no officer was to receive anv 
salarv for services as sucb officer: tliat at tbe time of employaient of 
plaintifT be. witness. bad suggested tlie plaintif!* be given $10 a week 
and plaintifT was asked wbetlier tliat would be satisfactory. As 
plaintifT did not imlicate wbetlier or not be thought tbe sum suflicient 
witness tlien suggested $1S per week, and be. witness. tlien added: 
“Oh, well. as it is so near a tbousand. we will sa y a tbousand dollars 
a veaiv* 


Witness testified. further. tliat it was bis. witness’s. distinct under¬ 
standing tliat tbe plaintifT was simple to reçoive bis salarv at tliat rate 
and not tliat be was to be emploved for a vear: tliat tbe business of 
tbe company was an experimental une and ail persons eonneeted with 
it realized tliat tlie company miglit not be able to do business for anv 
long length of time: tliat at tbe meeting of tbe board of directors it 
was distinctlv stated tliat plaintifT was to be emploved at tbe 
24 rate of $1.000 per annum : tliat tbe minutes of tlie meeting of 
Mar. 22. 1010. beretofore produced in evidence. were not 
presented or read to tbe board bv tlie plaintifT until June Oth. Tliat 
said minutes were read bv plaintifT and be. witness. did not tbink 
tbev were read as appeared in tlie record, or at least lie did not under- 
stand tlieni to be so read: tliat after tbe meeting be discovered tliat 
tbe minutes of tbe meeting bad been reported so as to show tliat tbe 
plaintifT was to receive as compensation $1.000 for tbe first vear and 
fearing tliat tliis miglit be misconstrued be called a meeting of tbe 
board of directors tbe following day for tbe purposc of correcting said 
minutes and at tliis meeting lie notifie»! tbe plaintifT tliat tlie minutes 
were incorrect as tbe words “at tbe rate of” should be inserted. At 
this meeting witness renioved bis name froni tbe minutes of tbe meet¬ 
ing. and be further testified that almost immediatelv after the em- 
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pl ov ment of plaintiff it doveloped tli.it plnintiff was alisolutely incom¬ 
pétent to do 11 10 meofianical work for wfiicfi lit' bail fieen employer! 
and wfiicfi lio liad represented liimself as t»oi 11 «j: qualifie»! to do. 
I liât lie spoiled large n milliers of si ides and nnlv did one-tliird of tlie 
amoiint of work wfiicfi anv person witli ordinary experienee and 
afiility ouglit to liave perfonned : tliait lie was insul*ordinate in carrv- 
ing ont orders and was afisolutely inefficient : tliat fiv reason of tliis 
lie was discliargcd on tlie .*»lst day of May. 1010; tliat liis salary was 
paid in full for tlie full terni of liis enqiloynient. 

W itnoss testified furtlier tliat at tlie time of tin* filing of tliis 
-■> suit plaintif!’ was indefited to tlie défendant corporation for 
unpaid stock sufiscription in tlie <uin of $00 after allowing 
tlie plaintiff $f>ffif>f>l for tlie period of liis eniplovnient. per montli. 
and tliat 11 1 i> aniount liad not fieen paid altlioiurfi demand liad fieen 
ruade upon liinî for '■aine, and witness clainied tliat défendant corpo¬ 
ration is entitled to tlie suni of $50 fiv wav of counterclaini. 

rpon crnss-examination witness denied tliat tfiere liad fieen an in¬ 
formai meeting as te-tific‘d to fiv plaintif!* on Mardi 1 711 1 1 ut did re- 
rall tliat tliere liad fieen several informai conversations witli regard to 
(lie organization of tlie companv. TTe was positive tliat no promise 
liad fieen marie to emplov plaintif!* for one vear. TT<‘ te^tified tliat fie. 
witness. was emploved in tlie TTvgienie Taifioratorv. worked tliere 
cverv dav during tlie tisual office liours: tliat lie vidterl tlie cornora- 
tion's office everv day after liis eniplovnient for tlie day was ovev 
and assisted in tlie carryiim on r>f fis fiusiness: tliat altliontrli lie liad 
no experienee lie fiimself liad marie and conmleted 7Ô of tlie si ides 
fietween 11 îo liours of 7 and 10.°>0 in tlie evening and tliat an expr'- 
riencerl workman wfio devoted liis entire time to tlie work sliould 
d u ri il u anv dav fie afile to turn ont at least an equal numfier as a fair 
rlay’s work. TTe testified tliat lie 1 1 a <1 not seen (lie minutes of tlie 
meeting of Mardi 22ml mit il after tliev were rond at tlie meeting of 
.Tune f»tfi : tliat fie did not know wlietfier or not tlie secretary lnal 
written tliem un prior to tliat time and tliat if tliev were in tlie office 
of tlie corporation fie liad not scen tliem. TTr' admitted tliat fie liad 
fieen informer! tliat plaintiff was a man of sninll means anrl 
2<> lie liad not expected liim to pav for liis sliare of tlie stock ex- 
r-ent as liis salarv accrued. 


PïFRRF M. Fot.tz. eallerl as witness fiv tlie défendant, after fieing 
rlulv sworn. testifierl as follows; Tliat fie was one of (lie tliree direct- 
ors of défendant corporation and a firotlier-in-law of îdaintiff: tîiat 
fr»r tlirt>r‘ or four montlis prior to tlie organization of tlie Foltz-Fuller 
Fr». Inc. plaintiff liad worked in liis office witliout compensation: tliat 
as a resnlt of liis observation lie felt sure tliat plaintiff would not fie 
afile to <1<» tlie work reqnired fiut in view of liis interest in bim as a 
firotlier-in-law lie was willing tliat fie sliould fie given a trial: tliat fie 
was présent at tlie informai'meeting lield fiv tlie tliree incorporators 
prior to tlie actual organization of tlie company: tliat fie distinctlv 
recalled tlie conversation witfi reganl tr^ tlie eniplovnient of plaintiff. 
and fie furtlier testifierl tliat tlie laminage of FIRie K. Foltz witfi 
reference to sairl eniplovnient was as follows : “Well. fiow would $15 
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a week suit you? to whicli thoro was no response. ‘‘Suppose tlien 
" e 11 •'Î'I'S a week, lait as tins is su near a thousand a year sup- 

pose we say at the rate a Miousand dollars a year?’* Ile was positive 
Huit 11 ie words “at the rate oP were used. 

\\ îtness fort lier test i lied tliat plaintifs work was wliollv unsatis- 
lactory and lie beheved tliat on aeeount of his âge lie would i lever he 
fie t() 1 <1 ° lhc work required ; tliat lie was présent on the Oth dav of 
.lune when tor the hrst tune plaintifi* read the minutes of the meetim» 
of Mardi 22ml: tliat lie henni tlien. read hut did noi pav earefiiî 
attention to the reading and was not sure whether or not 
lhey were as recorded : tliat his hrother, FIBie K Foltz, 
cm lied his attention after the meeting to tin* manner in wliieli 
the minutes had heen reported and the meeting was called for the fol- 
lowmg dav in order tliat there niight he no niisunderstanding as to 
the ternis of the eniploynient. Tliat at tliis spécial meeting the presi¬ 
dent erased lus naine from the minutes and infornied the plaintilf 
that he had not correct ly expressed the agreenient originallv made. 
Witness dechncd to erasc his naine at that time heeause lie was not 
sure that he had the legal riglit to do so. 

1 P°n cross-examination he testilied that he knew plaintilf wa< in¬ 
compétent and would not suit and when asked whv he intrusted lus 
business and îneans of livelihood to an incompétent man. he <aid 
that he, Fuller. would not last long; that he would hâve told plain- 
Idl so at the time hut did not want to hurt his feelings; tliat lie 
thought ît was a kindness on his part t<» let the plaintilf remain until 
diseharged rallier than tell him frankly that he did not think liini 
suitable for the work although he said he had no scruples against 
making these charges against plaintilf at tliis time in open court, 

Mrs. Pierre M. Foltz. heing called as a witness. on behalf of 
défendant, after heing duly sworn testifieil as follows: that she was 
the wife of Pierre M. Foltz and sister of plaintilf who resided at lier 
home; that she was présent at the informai meeting held hv the three 
incorpora tors of the company on Mardi 17th and that sjie reealled 
distincth that Ale h 1 t was dav of meeting and she heard the 
‘2S trustées say that plaintilf was to he eniploved at the rate of 
one thousand dollars a vear. 


/I hereupon Caler \V. \V. Fi ller was called in rebuttal in helialf 
of the plaintif!, and when questioned with reference to testinionv of 
witness for the défendant, that he had not read the minutes of the 
meeting of Mardi ‘22. 1010. until -lune Oth. stated that the minutes 
were not read heeause there had not heen a meeting of the trustées 
silice Mardi 22ml: that there would not hâve læen a meeting on 
•Tune bth hut foi the fact that one of the trustées had heard tliat a 
corporation had no legal existence until the sliares of stock were 
actuallv issued and tliat said meeting was called in .Tune hv the |»resi- 
dent for the purpose of isming the stock; that he. as sécrétarv, had 
written up the minutes of the meeting of Mardi 22nd within’a few 
days after the said meeting and that he correct 1 y reported the pro- 
ceedings of said meeting; that the said minute liook was left in the 
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oliite ol tile corporation in an unlockeu de,-k and was accessible tu tiie 
otlicr trustée* U liiey iiacl desired tu see il. Tliat lie read tlie minutes 
ul Mardi 22nd at tiie meeting uf .J une ütli exact ly as Uiey appeared 
m tlie minute book and as intrudueed in évidence. 

Ipmi eompletion uf tlie tesiimony, attorney fur défendant muved 
tlie court tliat tlie jury be directed tu return a verdict fur défendant 
upun tlie fulluwing gruunds: 

1. 1 liât tlie unly testiniuny intrudueed in tlie case un belialf uf 
plaintill 'vas tliat "ilne» wa* tu receive une tliuusand dollars 
iur tlie iiist year; ilierelure il was a question uf law fur tlie 
court tu déterminé wlietlier ur nul sucli expression did ur did 
nul conMitute a euntract, and tlie case sliuuld nul be submitted tu tlie 
jury. 

-• 1 liât tlie testiniuny showed cunclnsively tliat there cotild nul 
lia\e been an\ euntract lur employmcnt as tliere bail been nu meet¬ 
ing uf tlie mincis uf tlie parties. 

u. I liai tlie case sliuuld nul be submilled tu tlie jury as tliere were 
nu tacts* ni dispute, tlie only question l*eiîig a question uf law. 

1. i bat tlie plaintill ban nul denied lie liai! subscribed fur tlie 
>tuek and tliat tlie sanie bad nut been paid fur, and tliat défendant 
was entitled t»* a judgnieiit fur tlie aniuunt uf tlie subscription. 

| be court tbereiipun uverruled tbe mutiun uf défendant, tu wbieli 
action un tlie part u| tbe court an exception was dulv noted. 

1 lie court tbereupun ebarged tbe jury in tbe foregoing case, tu 
wbieli ebarge attorneys fur défendant note nu exceptions, as follows: 

I bat il tbey lound trom tbe évidence tliat plaintif! bad been 
engagei 1 by tbe défendant tu perfurm bis services fur a period uf une 
year, at a salary ut $1,0110. tliat tliat wuuld constitute a euntract bc- 
tween tbt* plaintill and tlie défendant fur tliat lengtli uf time. and 
unless tbey sliuuld believe froi 11 tbe evidenee tliat plaintill was incom¬ 
pétent and did nut comply witb tbe ternis ut' bis euntract, be wuuld be 
entitled tu recuver; tliat if tbey believed plaintill' bad been dis- 
*'*0 ebarged witbout cause, tben 1 k* wuuld be entitled tu recover 
fur tlie sum uf nioney fur wbieli be sued. tliat is $12ô.00, euv- 
ering a period uf une muntb and a bal f. tliat period being euvered in 
bis suit; tliat if tbey fourni, bowever. tliat a portion uf tbe compen¬ 
sation was tu be a certain tmmber uf silures uf stock uf tbe défendant 
company, and be subscribed tu tbem un condition tliat payaient fur 
tbem was tu lie made ont uf bis wages. tben tbeir verdict sliuuld be 
fur tbe plaintill' fur tlie différence between tbe aniuunt tbey uwed bim. 

♦ 12.».00. and tbe portion tbereof wbieli wuuld be due un tbe stock 
subscription according tu tbe arrangement made between tbem. being 
fur une muntb and a liait*: tliat. un tbe otber band. tliat if tliev 
fourni tliat tliere was a euntract fur une ycar's services, and tbe dé¬ 
fendant disebarged tbe plaintill' from bis employaient because lie 
failed to comply witli tbe terni- uf bis euntract. and be bad failed tu 
do tliat. tliat is if lu* lield bimself ont as being able tu make tbe lan- 
tern slides and was nut actually able tu make tbem. and was nut able 
to perfurm tbe services wbieli be lield bimself ont as being able tu 
perfurm. tben be wuuld nut be entitled tu tbe compensation and con- 
Êequently tbeir verdict sliuuld be for tbe défendant. 
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Wliic-h said hill of exceptions (lie défendant. by its eounsel. now 
|>ia\> tlie court to sign and scal, wliieh is accordingiv donc on tliis tlie 
29" dav of May 1911. 

HARDY M. CLABAUGII, 

Chicf Justice. 


ï agréé to tlie i l» ni 11 <* l»v 


tlie Court of tlie above Bill of Exceptions. 

LEON PRETZFELDER. 

Att’tf for Plaintiff. 
FRE1) B. RHODES, 

Atfy for Défendant. 


Dcxifjnation of lleeord on Appeal. 


Filed .Tune 2 . 1011 . 

****** * 

I lie Clerk on ninking up tlie record on appeal will ineorporate the 
following: 


Dates of filin*;. 
August 0. 1010 . 


Fel). 0,1011. 
Fol., 10.1011. 
Fel». 17,1011. 
Mardi 21,1011. 
Mardi 22,1011. 
Mardi 20.1011. 
Mardi 28.1011. 
Mardi 01,1011. 
April 10.1011. 
May 13.1911. 

May 10.1011. 


Mar 20 , 1011 . 
May 20,1911. 


The déclaration, partieulars of deniand and affi¬ 
davit. judginent of Municipal Court, undertak- 
ing on appeal. eertifieate of Municipal Court. 

Motion to vaeate judginent. 

Motion for new trial. 

Order for new trial. 

Rica of set off and notice to produee. 

Réplication. , 

.Indûment. 

Motion for new trial. 

Order overrnling motion and .indûment on verdict. 

Appeal bond with Illinois Surety Cf», as surety. 

Order granting extension of finie to présent hill of 
exceptions to May 24. 

Order granting extension of finie to présent hill of 
exceptions, and for filing transeript of record 
extended to May 29. 

Bill of exceptions. 

Order granting extension of time for filing record 
to June 6 . 

FRED B. RHODES. 

Attorney for Défendant . 


To Leon Pretzfelder. Attorney for Plaintif!. 


32 Mémorandum. 

June 5, 1911.—Time to file record further extended to, and includ- 
ing, June 20 , 1911. 

3—2320a 
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33 Suprême Court nf (lie District nf Columbia. 

I MTED States ni America, 

District oj ( 'olil ut/ml, ss ; 

J. John R. Yihiiik. Clerk nf the Suprême (ourt of the District of 
oluinhiîi. lierehy certify tlic forc£nin<r pages numhered froin 1 to :\'2 
lK>th .inclusive. tn hc a truc and correct transeript nf tlu* record, aô- 
cording tn directions nf cnunsel iierein liled. cnpv nf winch N nnde 
part nf this transeript. h, cause No. .V2N:H) at Law. wherein Caleh 

I laintiH and Foltz * Fuller. încorpnrated. is Dé¬ 
fendant. as the saine romains upoii the file* and nf record in <aid 
( ourt. 

In testiiiionv wlioroof. I liorounlo sul.s-nl..- niv iimi.x- mi,l nllix 

thr sciil of smil Court ni the City of WVIiinuto,,. i,,' sni.l Hî-trict ilii- 
loth day of .Tune. 1011. 

r Sri il Suprême Court of tlir 1 >i>t ri<t of Coluniliin. | 

•TOMN li. YOING. rl, 

.>J ) o" l "P'| l "" rovrr: Mislrict of CoImnUu Suprême Court. No. 
7, - • O’Itz in "' I' 11 Hcr. InoorpornU'il. nppellmit. vs. Cnleli W W 
•ullcr. (ourt of Appeuk Histriet of Colunil.in, Filod .lun- lit. 
1-(I1. Henry W . 1 Io<]re~. elerk. 
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OCTOBER TERM, 1911. 


No. 2320. 


F0L1Z and FULLER, INCORPORATED, Appellant, 

vs. 

CALEB W. W. FULLER. 


BRIEF FOR APPELLANT. 


This case cornes up on exceptions, reserved to the court’s 
ruling in the trial below, wherein the appellee recovered a 
judgrnent entered upon verdict of the jury. The facts are 
as follows: 

Statement of Facts. 

On or about March 22, 1910, the appellee, Caleb W. W. 
Fuller, together with his brother-in-law, Pierre M. Foltz, 
and Elbie K. loltz brother of Pierre, organized a corpora¬ 
tion known as Foltz and Fuller, Incorporated, the appellant 
in this case; that at a meeting of the three incorporators 
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held on Maroh 22, 1910, Elbie K. Foltz was elected Presi¬ 
dent and Treasurer, Pierre M. Foltz, Vice-President, and 
Caleb W. A\ . Fnller seeretary; that it was understood that 
noue of the incorpora tors was to reeeive any salary as 
ofîioer: that the appellee was employed, beginning March 22, 
to do certain mechanical work, and was discharged on May 
•11, 1910; that during bis eniployment lie was paid for such 
mechanical work at the rate of $1,000 per year, fifty dollars 
f>er mont-h being paid in cash and crédit given for thirtv- 
tbree and one-third dollars (33$) per month on a sub- 
seription which lie had made for fortv (40) shares of the 
capital stock of the company; that for three or four months 
prior to bis eniployment bv appellant lie had lived at the 
home of Pierre M. Foltz. and that he was not in receipt of 
any salary for four months prior to his said emplovment. 

Appellee contends that the appellant corporation had 
employed him for an entire year at a salarv of one thousand 
dollars, and that appellant had no authoritv to discharge 
him ii ut il t lie expiration of said year. On August fi. 1910, 
appellee entered suit against the appellant in the sum of 
one hundred and seventv-five dollars, salary alleged to hâve 
then accrued. Tn support of this contention the appellee 
testified at the trial of the cause eoncerning a conversa¬ 
tion which took place at an informai meeting of the three 
incorporators five davs prior to the incorporation of the 
said company. According to appellee at the said meeting 
Klbie K. Foltz said: 

“Oale will give his time to the company, and we 

will give him. say. nine hundred dollars per year_ 

well. say. a thousand dollars for the first year; that 
is about as much as we can afford to start : we will 
give him, more next vear—I hopc so anywav.” 

Iti further support of his contention appellee introdueed 
in evidenee what purported to be the minutes of the meeting 
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of the ineorporators of the company lield on Mardi 22, 
which contained the following paragraph: 

u It was agreed that the secretary should devote his 
en tire time to the business and reeeive as compensa- 
(ion one thonsand dollars for tlie first year, payable 
as follows: fifty dollars ($30.00) cash per month, and 
the balance credited on his stock account.’’ 


The minutes of tliis meeting were written bv the appellee, 
as secretary, but were not presented bv him to the trustées 
of the company for their approval until a meeting held on 
dune 0, six days after the apjiellee h ad heen discharged 
for alleged incompetency. Kl Bie K. Foltz testifies that 
when lie approved the minutes lie had not read thein, but, 
after the meeting of .June (>, 1910, upon reading over the 
minutes of the meeting of Mardi 22, he discovered tliat 
the minutes were incorrect, in so far as tliey related to the 
ternis of employment of appellee,-in that tiie appellee had 
left out the words “at the rate of ” in fîxing the ternis of 
the compensation of the appellee. Said El Bie K. Foltz, 
immediately called a meeting for the next dav, dune 7 , 
whicli meeting, on account of the presence of a customer, 
was subséquently postponed to dune 8, at wliicli time the 
said El Bie Iv. Foltz removed his naine from the approval 
of the minutes. Pierre M. Foltz testifies tliat he did not 
remove his name from the minutes simply because he did 
not tliink he had legal authority to do so, but tliat he was 
positive tliat appellee s employment had heen fixed simply 
at the rate of one thonsand dollars per year. In his rebuttal 
testiilîonv, the plaintiff helow did not deny or contradict the 
testimony introduced on belialf of the appellant as to the 
circumstances under which the minutes of the meeting of 
Mardi 22 hâve been approved, nor did he deny that the 
other two trustées had informed him immediately after the 
meeting that the minutes had not been correctly recorded. 

El Bie K. Foltz, testifies that at the informai meeting 
of the ineorporators, prior to the incorporation of the coin- 
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pany, he had simplv suggested that the appellee be given 
tifteen dollars per week, and the appellee was asked whether 
or not that would he satisfactory. As appellee did not indi- 
eate whether or not he thought that sum sufficient witness 
then suggested eighteen dollars j>er week, and he, witness, 
then added, “Oh, well, as it is so near a thousand, we will 
sav a thousand dollars a year.” Witness further testifies that 
ail the incorporators understood that the business was simply 
experimental, and that it was distinctly understood hv ail 
persons concerned, that appellee was only to receive salary 

wlnle lus services were required at the rate of a thousand 
dollars per year. 

Pierre M. Foltz corroborated (lie testimony of El Bie K. 
Fuite'us (o the exact language whicli lmd lieen use«l ut (lie 
said informai meeting, and stated further tlmt he was posi- 

tive tlmt the words “at the rate of” had been used i„ this 
conversation. 

Mrs. Pierre M. Foltz, wife of Pierre M. Foltz, and sister of 
die appellee, testilied that she was présent at the informai 
meetmn hereinbefore referred to, and she heard “at the rate 

ol used in connection with the employment of lier hrother. 
the appellee. 


Assignment of Error. 


The court erred iu submitting this case to the jury, to 
détermine whether or not a contract. for a full vear’s service 

had l»een entered into hetween the appellant corporation and 
the appellee. 
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Points and Authorities. 


The only evidence submitted by the appellee in attempting 
tn establish a eontract for a year’s service was his ovvn testi- 
inony as to a general and indefinite statement niade by one 
of the incorporators of the company five days before the 
actual incorporation, and what purported to be a resolution 
authorizing the employment of the appellee and fixing his 
compensation upon a vearly basis. As the record shows, 
however, tliat the défendant does not deny tliat the record 
was corrected to show the correct intention of the trustées, 
and that both trustées notified the appellee of the inac- 


curacy of the minutes as recorded, the original minutes could 
hâve no legal effect upon the corporation. 

But regardless of the alleged inaccurate recording of the 
minutes by the appellee the résolution in question could 
hâve no force in establishing a contract for an entire year’s 
service. 


“A resolution of a Board of Directors ‘to engage 
G at a salary of five thousand per year is a contract 
terrninable at will.” 

Granger va. American Brewing Co., 55 N. Y. 

Sup., 695. 

This leaves as the only basis for the contention as to a 
year s contract the following statement made by one of the 
incorporators: 

“Cale will give his time to the company, and we 
we will give him, sav, nine hundred dollars per year 
—well, say, a thousand dollars for the first year; that 
is about as much as we can afford to start; we will 
give him more next year—I hope so anyway.” 

There is no allégation tliat the other trustées concurred in 
such employment of appellee, neither is there any testimony 
as to any act or deed by any one connected with the ap- 







pellant corporation attcmpting to ratifv anv such language. 
But. granting that thc exact language quoted was used by 
ICI Bic K. Foltz. and that such statemcnt was binding upon 
thc appellant corporation, thc appellant could not ncverthe- 
less I>e held liahle undcr a contract for a vear’s service. The 

t 

language (pioted clearlv provides for an indeiinite period of 
employment. 

“Tliere eau 1 »e no doubt that in this eountry tlie 
ride is. an indeiinite hiring is primo facir a hiring 
at will. It is also well settled that a hiring at so 
inuch a week, niontli, or year, no tinie hein g speci- 
lied does not, of itself, make more tlian an indeiinite 
hiriny. It is competent for the parties to show tliere 
was a mut mil understanding. In the absence of 

such a miitmtl understanding. it is onlv an indeiinite 

» ' « 

hiring. 

Now under the law as we understand it to be. if 
thc plaintiIV's case rested solely upon his own testi- 
înony. therc would sceni to be no eseape from iu- 
strueting the jury tliere was no legally sullicient 
évidence of a contract for a yearly hiring." 

The McCullough Iron Co. ex. Win. C. Carpen- 
ter. t>7 Md.. ôô4. 

In a New York case wherc the employée was advised hv 
his employer that his salary was to lx* increased at the rate 
of ten thousaml a year the Court of Appeals said: 

• The t<» questions presented hv this appeal are, 
does the evidence establish a contract of hiring hv 
the year. and. if not. does a general hiring import 
an employment hv the year. 

We do not tliink the plaintilf proved an origiiral 

contract witli défendant whereby lie was employed to 

render service for a year, nor was the evidence so 

conllieting in this point as to hâve warranted the 

trial judge in suhmitting the question to the jury. 

A verdict linding that such a contract was entered 

into hv the parties would be set aside as unsupported 

bv the evidence.” 

%> 
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The court then (] notes Wood on Masters and Servants, 
2nd Ed., Sec*. 130, as follows: 

If the servant seeks to make it ont a y cari y hiring 
the hurden is upon hini to establish it bv proof. 
A hiring at so niueli a dav, week, inonth, or year, no 
tinie being specified, is an indefinite hiring, and no 
presumption attaches that it was for a dav evcn, but 
onlv at the rate fixed for whatever tinie the party inay 
serve a eontract to pay one $2500 a year for services 
is not a eontract to pay at the rate of $2500 a year 
for services actually rendered, and is detenninable 
at will by either party. 

I lins it will be seen that the fact that the compen¬ 
sation is measured at so much a dav, inonth, or year, 
«loes not neeessarily make such a hiring a hiring for 
a dav, inonth. or year, but that in ail such cases the 
eontract may be put to an end bv either party at anv 
tinie, unless the tinie is fixed, and a recovery had 
at the rate fixed for the services actually rendered.” 

Martin v*. N. Y. Life Ins. Co.f 148 N. Y. 

Rpts., 117. 


In the case of Evans ivr. St. L., T. M. <fc S. Ry., 24 Mo., 114, 
the court set aside the verdict in favor of plaintif! who had 
heen hired for so much a month as he was the onlv witness 
as to the eontract, and held that the mere fact that the 
rate of compensation is agreed upon between master and 
servant at a certain suin per inonth or per year, does not 

in the absence of otlier évidence fix the period at one month, 
or one vear. 

Tn lhe cn.«e of Fritz Finger v*. Koch, 13 Mo., 310, the 
court held that 


“An indefinite hiring at so much per dav, per 
inonth. or per year, is a hiring at will and may be 
terniinated by either party at anv time. If' the 
servant seeks to make ont a hiring for a year, the 
hurden of proof is on him to establish it by proof.” 

The court held in the foregoing case that the trial judge 
should not hâve submitted the case to the jury. 
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The court in the case of Ilaney vtt. Caldwell, 35 Ark., 
156, lield that the following letter. although the employ- 
inent was acceptée!, did not !)in<! either parties for any 
definite jKriod. 


“I)eak Sir: You are hereby emploved to act as 
my engineer in connection with niv contract for the 
eonipletion of the Little Rock and Fort Smith R. R. 
at a salary of $*2,500 per annum.” 

‘‘An agrecment to pay for future services at the 
rate of a certain suni |>cr year is not of itself a hir- 
ing for a year, or for any definite time.” 

Prentiss v*. Ledyard. 28 Wis., 131. 


‘‘A contract of employment under the ride of the 
Typographical Union ‘Learners to he paid at the 
rate of $8 per week for the first 36 days* work after 
wliich they should he paid as Journeymeir does not 
amount to a contract for the full |>eriod of 36 days.” 

111. State Journal Co. r*. Green. 60 111. App., 
305. 


Tn the case at bar tliere was no confliet of testimonv what- 

« 

ever. with the single exception of wliether or not at the in¬ 
formai meeting which took place |n*ior to the incorpora¬ 
tion of the company El Rie K. Foltz had used the words 

‘‘at the rate of.” The courts hâve uniformallv lield, how- 

«. 

ever. that the words “at the rate of” under sueh circuin- 
stanees would he implied. 

The appollant contends, therefore. that the court eom- 
mitted error in submitting this case to the jury for three 
reasons: 

1. The testimonv shows clearly that tliere was no meet¬ 
ing of the minds as to the employment of the plaintiff 
helow for an entire year, and that regardless of any under- 
standing which he miglit hâve had from the words used, 
there was no mutual understanding to such effect. 
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1. Admitting the testimony of the appellce to hâve been 
irue no contract for a year was created. 

3. 1 lu* burden of proof having rested upon the plaintiff 
below to establish the existence ot a contract for a year's 
service the plaintiH lias not sustained sucli burden. 

d'he only person vvlio testihed on behalf of the plaintiff 
bclow wa." the plaintiH himself. At the informai meeting 
hereinbefore referred to there were three other persons prés¬ 
ent, the plaintiH s sister, the plaint iff's brother-in-law, and 
bd Bie Iv. boltz, ail ot wliom testilied positively that the 
words “at the rate of” were used in the discussion of the 
tel ms ot plaintiH s employment. At the meeting of the 
tiustees at whicli the résolution hereinl>efore referred to 
was passed there were two other trustées présent, botli of 
wliom testilied positively that his salary was siniply tixed 

upon a yearly basis, and that he was only to be employed 
from month to month. 

Jt is manitest that the evidenee in 11 iis case would not 
sustain any judgment in favor of the plaintiff below. 

But admitting that the language used in the employ¬ 
ment of plaintiff was as claimed by him, nevertheless, the 
case should not hâve been submitted to the jury, but the 
court should hâve decided the legal effect of sucli lan- 
guage. 


W heie the tenus of an oral contract are shown 
" itliout any conflict of evidenee, its interprétation, 
as in the case of written contracts, is a question of 
law for the court.” 

9 Cye., 592. 

‘AVhere there is no dispute as to the tenus of an 
oral contract its construction is for the court, for it 
is as much the duty of the court to interpret oral 
contracts as written ones.” 

9 Cye., 786. 
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“\\ liere the ternis of a paroi oontract are in dis¬ 
pute tlie jury aseertains tliein as a question of fact, 
and the court détermines the legal effect.” 

Pendleton es. Jones, 82 N. C., 240. 

“In an action against a lot owner for damages 
caused hy blasting doue on his lot under a eontract, 
it is error to leave the jury to détermine wliether dé¬ 
tendant liad under the eontract anv control over the 
work as to the manner of its execution, since the in¬ 
terprétation even of oral eontracts is fur court." 

Braddock es. Elmore, 114 Mo., 55 ; 21 S W 
451. 


A> there nas ahsolutely no question of tact at issue which 
could hâve had anv legal effect the question arises upon what 
theory the court could possihly hâve suhmitted t h is case to 
the jury. I lu» only point at issue was wliether or not the 
language used in connection witli the employment of the 
plaintif! below constituted a eontract for a vear’s hire. and 


appel la n t contends that t his was a matter which should 
hâve heen decided hy the court. Outside of the language 
hereinheforé referred to. plaintif)' below did not attempt to 
test-if y as to the use of anv other words or the occurrence 
of anv circumstances whatsoever which might cause him to 
helieve that lie was employed for a year. 


It is respect fui ly suhmitted that for the reasons herein- 
hefore ex pressée! that judgment should he set aside. 


FRED B. RIIODES, 

Attorneg for Appellant. 


[ 13124 ] 
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Poltz and Fuller, Incorporated. AppcUani. 

VS. 

Caler W. W. Fuller, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT. 

This case présents the following State of facts : 

Appellee (hereinafter referred to as plaintiff), one of 
tliree trustées of appellant corporation (hereinafter re¬ 
ferred to as défendant) and secretary thereof, elected to 
each office for the term of onc year, was engaged by the de- 
fendant as shown by the following resolution : 
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“It was agreed the secretary should devote his en- 
tire time to the business and receive as compensation 
one thousand dollars for the first year payable as fol- 
lovvs : fifty dollars each month and balance credited on 
his stock account.” R., p. 11. 

The language of the President of défendant, speaking 
with reference to the terms of plaintiflf’s future employment. 
was as follows : 

“Cale will giye his time to the company and we will 
give him, say, nine hundred dollars per year—well, say. 
a thousand dollars for the first year; that is about as 
much as we can aflford to start: we will give him more 
next year—I hope so anyway.” R., p. 10. 

Défendant, after discharging plaintifif before the expira¬ 
tion of the year, and as a defense to its action, contended 
( 1 ) that plaintifif was discharged for cause, being incompé¬ 
tent, and ( 2 ) that lie was not employed for one year. 

lins presented the two issues of fact, (T) Was lie in¬ 
competent. and (2) \\ as he employed for one vear? 

In support of the second proposition as to the length of 
time of employment, défendant contends that the minutes 
were incorrectly recorded by plaintifif (this contention not 
being made until after plaintifTs discharge) stating that 
they should hâve read that he was employed “at the rate 
of one thousand dollars per year,” and although the presi¬ 
dent of défendant, Elbie K. Foltz, erased his name from 
the minutes a few days after the meeting at which lie had 
(ipproved them, he gave no indication in the corporate rec¬ 
ord itself of the particulars in which the minutes were in¬ 
correctly recorded (R., p. 12), and it is contended on be- 
half of plaintifif that the action of the said Foltz in erasing 
his naine had no legal eft'ect on the minutes whatever. A 
person can not make a contract, and, after he lias discov- 



ered tliat it is not to his interest to be held to it, erase his 
name and thus effect a cancellation. The said Foltz AP - 
P ROI ED the resolution, and after discovering that plain- 
tiff pro]>osed to hold the défendant to the agreement, at- 
tempted to nullify it by erasing his name which action could 
bave no legal effect. 

Défendant makes a point in its brief of the fact that 
tliese minutes were not read to the trustées until after the 
discharge of plaintiff. Relative to this point, attention is 
invited to the rebuttal testimony of plaintiff (R., pp. 15 and 
16) in which lie stated that the minutes were not read be- 
cause there was no meeting of the company called until 
June 6th, and telling w T hv the meeting w r as finally called, 
and stating that the minutes were written up immediatelv 
after the meeting of Mardi 22, 1910, and were accessible to 
the other trustées in an unlocked desk in the office of the 
corporation, where they could hâve been seen had the trus¬ 
tées so desired. 

1 liese questions, however, were purelv questions of fact, 
and it is a niost elementarv principle of procedure that the 
court had no authority to décidé tliern, his refusai to do 
which is the only and single error assigned by défendant. 

“Where oral testimony of extrinsic disputed facts 
is necessariily admitted to show whether an uncertain 
written instrument is a contract or not, it is a question 
of fact for the jury, umlcr the instruction of the court, 
to détermine whether it is a contract, and the nieaninr* 
of it, AND NOT FOR THF COURT.” Hanev vs. 
Caldw^ell, 35 Ark. 156. 

In the trial of the case at bar, paroi evidence w r as neces- 
sarilv admitted on behalf of both parties, touching upon 
both of the questions raised, this action being necessarv be- 
cause of the attitude of the défendant ; and the jury, bv their 
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verdict, found that the plaintiff zeas discharged without 
cause, and tliat he had bccn employed for a ter ut of one 
ycar, thus deciding that the plaintiff’s testimony as to çom- 
petency, and tlie ternis of emplovment were truthful and 
supported bv the facts in the case. 

Can the contention of counsel for défendant, that the 
trial court erred in refusing to instrnet that as a matter of 
law there w as no contract for a vear s services, be seriously 
and earnestlv advanced ? On the one hand, we had the plain¬ 
tiff s testimony clearlv establishing a contract for one year’s 
ser\ ices, w hich testimony was supported bv the résolution 
contained in the minutes of the meeting of Mardi 22nd. and 
further corroborated bv the facts and circumstances con- 
nected with the case and hereinafter mentioned. On the 
other hand. we had the witnesses for défendant stitbborn- 
lv maintaining that plaintiff was hired “at the rate of one 
thousand dollars per vear." 

If tliis statement of defendant’s witnesses was the sole 
évidence in the case. then. under the American decisions 
(the greater number of which liold that a bare hiring at a 
certain rate per annum does not constitute a yearlv hiring), 
the contention of appellant might hâve some foundation. 
But in view of the fact that the plaintiff clearlv established 
his contract as above stated, for the whole vear, did the 
Court hâve anv prérogative in the case other than to let 
the jury détermine the truc facts? If the court had not sub- 
mitted the case to the jury, such action would clearlv hâve 
been réversible error on behalf of the plaintiff. 

1 he onlv point to be decided is whether the language used 

O o 

bv the president, Elbie K. Foltz. in employing plaintiff, as 
testified to bv plaintiff (the jury having found tliis to be a 
truthful statement), and the résolution contained in minutes 
of Mardi 22. 1010, constitute as a matter of law a contract 
of employment for one vear. 
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Before proceeding with présentation of the cases in point, 
however, and in déniai of the statement of défendant that 
plaintifï's testimony was the sole evidence presented at¬ 
tention is invited to the fact that plaintiflf subscribed to 
forty shares of the défendants stock at ten dollars per 
share, making his subscription four hundred dollars: that 
lie was to receive one thousand dollars for the first year 
payable monthly as follows: fifty dollars cash, and thirty- 
three and one-third dollars credited on the stock account 
( R., p. 10), and that FJbie K. Foltz testified that he knew 
that plaintifï was without means and that he did not expect 
him to pav for the stock in cash (R., p. 14). The fact that 
at the end of one year’s services, the plaintiflf’s subscrip¬ 
tion would be fullv and exactly paid at the rate of a crédit 
of $33 1/3 per tnonth, as provided in the resolution, and 
also the knowledge of the president that plaintiflf could not 
pav cash for the stock, and this circunistance, in connection 
with the plaintiflf’s élection as secretary and trustée of the 
corporation for a period of one year, seem to warrant the 
assumption that the said Elbie K. Foltz fully intended that 
plaintiflf should be employed for the full year, and that his 
déniai of that fact is nothing more than the resuit of his 
attempt to escape liability under his contract, after failing 
to carrv out his part. 

DEFENDANT S AUTHORITIES. 

Défendant cites the case of Oranger vs. American Brew- 
Co., 55 N. \ . Slip., 695, as authority for the proposition 
that the resolution of a corporation, such as the one in evi¬ 
dence in the case at bar. could bave no force in establish- 
ing a contract for an entire year's service. The case does 
not stand for the proposition mentioned. The court holds 
that the wording of the resolution in the case cited did not 
constitue a contract for a year’s service. To quote the lan- 








guage of the court: “Standing by itself, this agreement was 
not for a year, but stated an employment vvhich was termin- 
able at the élection of either party.” 

That the acts of a corporation, expressed bv resolution, 
are legally binding upon it, is a proposition too universal 
for argument. See Wait’s Actions and Defences, Vol. 1. 
p. 219; Vol. 2, pp. 318-342, and cases cited. 

The case at bar is even stronger than the usual recitation 
in the minutes of the secretary of a resolution, which is 
generallv approved or disapproved by oral vote, the resolu¬ 
tion in this case having aftîxed thereto the signature of each 
of the three tru. tees, in his own hand-writing, this con- 
stituting a binding contract. 

The case of McCullough Iron Co. vs. Carpenter resulted 
in a verdict for the plaintiff by the jury, and the Maryland 
Court of Appeals affirmed the verdict. 67 Md., 554. 

The lower court had instructed the jury that “to enable 
the plaintiff to recover, lie must satisfy the jury that he 
entered upon said employment for a year, upon the mutual 
understanding and agreement of himself and défendant that 
it should continue for a year,” and the appellate court de- 
cided that this instruction was proper, and ail that could 
be desired by the appellant. That instruction is analogous 
to the one given by the court in this case. 

With reference to the point tlierein touched upon that 
the unsupported testimony of plaintiff would not be legal- 
lv sufficient, while not admitting the general correctness 
thereof. at the sanie time, in this case at bar the plaintiff’s 
testimony was supported by the written contract or resolu¬ 
tion, and also the other tacts which were in evidence, and 
which are hereinbefore mentioned. 

In the case of Martin vs. X. Y. Life Ins. Co., 148 X". Y., 
117, the plaintiff was hired at $5,000 a year, which amount 
was subsequently increased. The Court said : 
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1 he two questions présentée! by this appeal are, does 
the evidence establish a contract of hiring by the year, 
and if not, does a general hiring import an employ- 
ment by the year ? * * * The correspondent between 
the plaintif? and the défendant, already referred to, 
tends to show that plaintiff, when he wrote his first 
letter, did not consider he was renderinsr service under 
a contract by the year, and his assumption of that 
position in the second letter lias the appearance of an 
afterthought.” 

1 he court, having decided that there vvere no faets or 
circumstanccs importing a yearly contract of hiring, con- 
sidered the legal effect of a general hiring, and decided 
that such a hiring is not a contract for a year’s service. 

1 he distinction between that case and the case at bar is 
plain and clear-cut. In the case at bar the plaintiff estab- 
lishcd his yearly contract upon evidence which, if true, teas 
■legally sufficient, and the jury hâve found that evidence to 
be true. 

The case of Evans vs. St. L. I. M. & S. Ry., 24 Mo. App., 
114, involved no yearly contract at ail. The question was 
simplv one where a i>erson had been employed generally at 
so much per month, and the court construed it to be a hir¬ 
ing at will. 

In Finger vs. Koch, 13 Mo. App., 310, the testimony of 
plaintiff himself showed there was no yearly contract. He 
testified that the employer had said, in replv to plaintiff’s 
question whether he could stav for the whole year: “If vou 
do your work well, alright, vou can stay for the year on the 
same contract what we got.” The Court said : 

» 

“lt is quite clear from his statements what the wit- 
ness himself understood to be the contract, to wit: that 
he was to be emploved at the same wages which he 
had received up to that time from Mrs. Koch, and 




that this was to continue for a year TF HE DID HIS 
\\ ORK \\ ELL, i. e., to the satisfaction of his em¬ 
ployer.” 

Plaintiff was discharged for fighting, thus violating his 
contract hy failing to give the employer satisfaction, and 
the case is not in point. 

In the Haney vs. Caldwell case (supra), the plaintiff, 
who left defendant’s service before the expiration of a full 
year, sued for salary due him for time actually served. The 
defense was that he had agreed to serve for one year, but 
the only evidence of such a contract was the letter quoted 
on page 8 of defendant’s brief, and the court held that 
such language alone would not constitute the contract re¬ 
lied upon. Plaintiff in this case contracted to work for a 
salary of “$1,000 for the FIRST YEAR.” and this is the 
différence between the two cases. 

In Prentiss vs. Ledyard, 28 \Yis., 131, défendant em- 
ployed plaintiff to work “at so mnch per year, provided he 
served faithfully and was strictly temperate.” The court 
held. this being a mere general hiring, icith no other ez'i- 
dcnce as to intention to continue for aux défi ni te finie . 
either partv was at liberty to terminate the services at any 
time they might desire 

In the case of 111. St. Journal vs. Green, 69 111. App., 305, 
the court said. speaking of the rule referred to bv appellant 
in his brief : 

“The purpose of the rule was to fix the prices to be 
paid ‘learners.’ the period of lime during which opera- 
tors should be deemed ‘learners’ and when one who be- 
gan as a learner should be recognized as a journey- 
man and become entitled to receive a journeyman’s 
wages. The rule, as we construe it, had no effect to 
fix the period or term of employment of either learn¬ 
ers or journeymen.” 
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The rule in question was one of the code formulated by 
the rypographical l nion for the government of operators 
on such machines, and the case clearly bas no bearing upon 
the question at issue. 

Briefly summarizing the legal effect of the cases cited 
bv défendant, none of tliem support the contention that the 
Court should hâve determined as a matter of law that there 
was no contract for a vear’s service. The farthest they go 
is to hold that when there is no evidence in the case to show 
that a general hiring was intended to be a contract of ser¬ 
vice for a de finit e time. then there is no question of fact to 
be submitted to the jury, and the court should then direct 
the jury as to the legal effect of the instrument. They hold 
that where there is a question of fact raised (which there 
was in the case at bar), the case mnst bc submitted to the 
jury. I lie Court could not bave directed a verdict for dé¬ 
fendant without entrrelv disregarding the testimony of 
plaintiff. 

STATE OF THE LAW OX THE QUESTION. 

The maiority of American cases seem to hold that a 
general hiring at the rate of a certain amount for a certain 
period. in the absence of evidence of understanding, or of 
facts and circumstances showing a contrary intention, is 
a contract which can be terrninated at will, and not one for 
the period measuririg thé salary, although there are cases 
to the cortraTv as indicated in Vol. 29, Cyc., p. 974, while 
the English cases hâve uniformly held such a hiring to be 
a contract for one year. The extretne English rule has 
been adopted bv a line of cases in the United States, the 
strongest of which appears to be Rleeker vs. Johnson, 51 
How. Practice (N. Y.), 381, which States: 


“The English rule is accepted as the law in this 
country. h is recognized in 1 Parson’s Contracts, 518, 
and no decisions are discovered that infringe upon it.” 
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For tlie purposes of this appeal, however, it is not neces- 
sary to relv upon tlie extrenie English rulc. Tlie cases citecl 
below will show tliat wlietlier tlie engagement bc general 
or spécifie, tlie courts always admit evidence to show what 
was tlie real intention of the parties, and consequentlv, in 
such cases, refer the matter to the jury : 

Tatterson vs. Suffolk Mfg. Co.. 106 Mass., 56; 

Norton vs. Cowell. 65 \ld.. 350; 

Babcock vs. Moore, 62 Md., 161 : 

Bascom vs. Shillito, 37 Ohio St.. 431 ; 

Mining Co. vs. Harris. 24 Midi., 115: 

Luce vs. Land Co.. 37 Lac.. 390: 

Smith vs. Theobald, 86 Kv., 141. 

Laughlin vs. School Dist.. 98 Midi.. 523 : 

Chamberlin vs. Stone Works. 103 Midi., 124. 

Horn vs. Land Ass’n., 22 Minn.. 233: 

Kirk vs. Hartman, 63 T’a., 97 ; 

Hassenfus vs. Packing Co., 15 l’a. Co. Ct. R., 650. 

In tlie case at bar the contract. as contended by plaintiff, 
was a spécifie one for one vear’s employment. The de- 
fendant attempted to show tliat a contract for one year’s 
employment was not intendeel. and évidence was produced 
pro and con by each partv. The issue was tlnis clearlv de- 
fined, and had the court instructed the jury as requested 
bv défendant, lie would bave usurped tlie function of the 
jury 

For tlie reasons advanced. and in view of tlie authorities 
submitted on behalf of both parties, it is respectfully sub- 
mitted tliat the verdict and judgment of the court below 
sliould be affirmed. 

I.EON PrETZFELDER, 
Attorney for AppcUcc. 













